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- An overview of International Investment Agreements
with respect to FDI

Md. Aminur Rahman, Deputy Secretary

For sustainable development of an economy, Foreign
Direct Investment (FDI) contributes a lot alongside the
domestic investment facilitated by national policy,
regulations and infrastructure. Promotion and
Protection of FDI is thus crucial for almost every
nations in the world. Prevailing international laws
include International Investment Agreement (IIAs) as
an instrument of promotion and protection in the
global investment regime. The domestic laws,
international investment agreements and bilateral
investment treaties (a form of IIA often called
BIT-Bilateral Investment Treaties) are governing laws
of FDL.

Bilateral Investment Treaties (BITs) are also regarded
as important instruments for economic governance.
The evolution of BITs took place with signing of first
BIT between Germany and Pakistan in 1959. The
geo-political situation of that period influenced the
accomplishment of the first BIT. It was a means of
resolving some of the demands being made by the
peoples of the underdeveloped nations of the world
and the nation of greater protection under international
law for private investment took on added importance.

By one decade after first BIT, total number of BITs
was increased to 72. The number went up sharply
during following decades and total number of BITs in
the world at present is 3304. The global economic
institutions such as OECD and UNCTAD, elements
of globalization like free trade, integrated production
process, Special Expert Zones etc. and linking of
insurance for private investment into developing
countries with BITs by the intergovernmental
organizations and financial agencies (IFC for
Example) are the factors promoting the growth in
investment treaties.

An ITA comprises a set of commitments stating to do
and not to do that obliges the host state to the
investors. The guarantees provided by the host

iy -
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governments to investors are mostly as follows:
Fair and equitable treatment (FET);

» Compensation in the case of direct or indirect
expropriation;

* National treatment, or treatment no less
favourable than that given to domestic investors;

e Most-favoured nation (MFN) treatment, or
treatment no less favourable than that given to
investors from third countries;

» Freedom from so-called Performance
requirements as a condition of entry or operation.
These are requirements, for example, to transfer
technology, to export a certain percentage of
production, to purchase inputs domestically, or to

undertake research and development;
» Free transfer of capital;

A blanket obligation, known as on umbrella
clause, which obliges the host state to respect any
legal or contractual obligations it may have to the
investor; and

» The right to bring arbitration claims against host
governments.

Each of the guarantee implicates wide range of legal
obligations of the host state to facilitate the investors.
The texts of these guarantee clauses result complex
web of agreements to deal with during application.
The guarantees individually are subject of detailed
analysis, examination and review with the context of
the parties to agreement.

Beside rights, an IIA ascertains responsibility of the
investors to the host state and its people at large.
Balancing between host state obligation and investors
rights and responsibility is challenging for an
agreement.



Though the agreements say about reciprocal
application of the provisions, but in reality, situation
makes them unilateral in some cases. Thoughtful
insights from both investors end and recipients end
(host) are crucial for setting up of texts in the
agreements.

Transformation of the IIA regime is evident as a
result of newly evolved concepts of multilateral
socio-economic development. Global economy and
trade dynamics mostly influence the provisions of
ITAs. Trade off between the interests of investors and
host states is crucial as always. This situation forces
the stakeholders to many critical changes in the
investment regime.

Presently the global investment regime tends to
changes in the approach of investment treaties.
Leading business communities and countries of big
and stronger economy, now like to follow positive
list approach. This approach will compel the host
states to  provide the investors  with
pre-establishment facilities. They are now in favour
of more committal languages in the Investment
Treaties and supporting regulations. They see the
existing forms of investment treaties as obscure,
non-specific and restrictive for FDI. The investors
are interested to know about the reservations for
Existing Measures and Liberalization Commitments
of the host Country. And therefore investors like to
see the existing non-conforming measures of host
partys investment regime be listed and exempted, so
that they can rely on a predictable regime when
investments are made. Through listing of intervening
laws and regulations, in fact, the investors like to be
sure that no additional qualifying character of
investment  will be imposed later  at
post-establishment stage of investment. Moreover,
many investors now want Minimum Standard of
Treatment that ensures full protection and security in
accordance with Customary International Law.
Demand is increasing to specify fair and equitable
treatment to investments by obligation of the host
state not to deny justice in accordance with the
principle of due process embodied in the Principal
Legal Systems of the world.

have potential for investment are coming forw
with a new Enterprise based approach instead o
existing Asset based approach in the definition of
Investment.

Investors now are very much careful about insertion
of provisions in the BITs that will ensure financial
services by the host country for prudential reasons.

It is far from evident that investment treaties have
increased FDI significantly though the treaties
provide significant guarantees and remedies to
foreign investors.

The factors that affect and fix the amount, direction
and kind of foreign investment are diverse in nature.
The needs and stratagies that influence the investors
(Individual or legal entity) as to when, where and
how to invest, include access to broader market,
more skilled and/or less expensive labour,
opportunity to better productive technology,
availability of reliable infrastructure, access to
services facilitating business, stability of economic
and political situation and offers of financial
incentives. Still, BITs work for confidence building
among investors by imposing home state
responsibility to them.

FDI flow to structurally weak, vulnerable and small
economies need special attention of the wealthy
nations though FDI to the LDCs has been increased
in the recent past years. World Investment Forum
has taken initiative to reform Investment agreement
regime. Countries like Bangladesh need careful
observation of the global dynamics of ITA related
issues and cautious look to step forward.

[ References: Investment Treaties and stainable
developoment, IISD, 2012, Journal of Public Law,
Vol. 9, P. 115, 1960, UNCTAD review-2014,
Trans-Pacific Partnership (TPP) Agreement, Indian
model BIT, ISD forum reports-2016, World
Investment Forum reports-2015,2016 and so on.]
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